The Protected Activity.

For years Dennis Jones had been among the most "vocal" of
the miners employed at the Martinka No. 1 Mine about safety
hazards, and.particularly violations of the roof-control plan.
For approximately a year and a half prior to the incident that
triggered this complaint Mr. Jones regularly complained to his
foreman, the mine safety committee, various members of top
management and MSHA about a violation of the roof-control plan
that he considered especially egregious.  The provision his
complaint centered on read as follows:

Where resin bolts are used as primary roof support, the
place shall not be left on temporary supports for more than
8 hours.  Bolting the roof with resin as soon as practicable
is critical for successful results.  The only deviation from
this procedure will be where there is a mechanical/electrical
failure on the roof bolting machine or when a work stoppage
occurs.  (G-l, p.17, para. 6).

There was no dispute about the fact that working faces (places)
were being left totally unsupported for periods of up to
48 hours, especially on the weekends, i.e., from midnight Friday
night to midnight Sunday night.  Since Mr. Jones worked the
midnight to 8:00 a.m. shift, the first shift, it often fell his
lot to be directed to bolt cuts at the working faces that had
hung unsupported over Saturday and Sunday.  He complained about
this on his own behalf and on behalf of his fellow workers.
Initially his complaints were supported by the mine safety
committee.  MSHA, however, refused to investiagate or cite the
condition, management refused to take any corrective action and
the mine safety committee, while sympathetic, did not consider
the practice sufficiently hazardous to justify a work stoppage
for a hazardous or imminently dangerous practice.  Nor did
Mr. Jones or his coworkers ever invoke the individual safety
rights provision of the collective bargain agreement to withdraw
their services individually or collectively because of an
abnormally hazardous practice or condition.

MSHA and management took the position that tests of the
overlying roof strata showed the deflection in the roof over a
48-hour period was insufficient to warrant enforcement of an
8 hour limitation or 30 C.F.R. 75.200.  They felt that the roof
deflection tests when coupled with the provision for the use of
Automated Temporary Roof Supports provided adequate protection
for miners such as Jones who were called upon to bolt such faces
or entries.  In other words, MSHA and management agreed that, in
effect, the provision of the roof-control plan cited by Mr. Jones
had been rendered obsolete and unenforceable by a technological
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